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1.  Aforesaid appeal by assessee for Assessment Year (AY)
2015-16 contest the order of learned Commissioner of Income Tax
(Appeals)-2, Mumbai [CIT(A)] order dated 28/12/2018 on certain
grounds of appeal. The assessee has also raised an additional
ground vide petition dated 04/12/2020 wherein it has been pleaded
that intimation passed u/s 143(1) is to be treated as invalid and bad
in law since the same has been issued in the name of a non-

existent entity. The impugned order has dismissed assessee’s




appeal since the same was found to be invalid in view of the fact
that the appeal was filed in the name of a non-existent assessee.

2. We have carefully heard the rival submissions and perused
relevant material on record including intimation issued by revenue
to assessee u/s 143(1) dated 19/06/2017.

3. The material facts are that the assessee filed return of income
for the year under consideration on 29/09/2015. However, the
return was revised and again revised on 30/03/2017. The final
revised return was processed u/s 143(1) and intimation was issued
by Centralized Processing Center (CPC) on 19/06/2017 in the
name of Blue Star Design and Engineering Limited (since merged
with Blue Star Engineering & Electronics Limited). In the intimation,
the amount of refund due to the assessee was reduced since credit
u/s 115JAA of earlier years was reduced by Rs.2.51 Lacs. There
was short grant of TDS credit also.

4.  Aggrieved by said intimation, the assessee preferred appeal
before Ld. CIT(A) in Form No.35. This form was filed in the name of
Blue Star Design and Engineering Limited. The Ld. CIT(A) noted
that the assessee company had amalgamated with Blue Star
Engineering & Electronics Limited w.e.f. 01/02/2015 as per
approval of Hon’ble Bombay High Court order dated 18/12/2015.
Pursuant to the same, the assessee filed revised return of income
on 15/10/2016 covering transactions from the period 01/04/2014 to
31/01/2015. The return was again revised on 30/03/2017 which
was processed u/s 143(1) and accordingly, an amount of Rs.14.64
Lacs was refunded to the assessee. Since at the time of filing of

appeal on 19/07/2017, the erstwhile assessee namely Blue Star



Design and Engineering Limited was not in existence, the appeal
filed in the name of non-existent entity was invalid. Accordingly, the
appeal was dismissed as invalid appeal. Aggrieved, the assessee
is in further appeal before us.

5. Going by the factual matrix, we observe that assessee’s own
folly has led to dismissal of appeal before Ld. CIT(A). The return
was revised two times in the name of new entity to give effect to the
scheme of amalgamation. Therefore, it was obligatory for the
assessee to file the appeal in the name of new entity only since the
appeal could not be filed in the name of non-existent entity and the
appeal so filed would be invalid one as rightly held by Ld. CIT(A).

6. Even in the additional ground, the assessee is seeking
quashing of intimation which has merely processed assessee’s
revised return of income and the same has been issued in the
same name in which the revised return has been filed by the
assessee. If the intimation was to be quashed, as per assessee’s
additional ground, then the assessee would be liable to refund back
the refund granted under the said intimation. There is a vast
difference in mere processing of return vis-a-vis framing of
assessment. Therefore, we do not find any substance in the
additional ground raised before us. The same stand dismissed.

7.  Proceeding further, we find that Form No.35 was filed within
time and the assessee was diligent in preferring further appeal
before Ld. CIT(A). Keeping in view the same, we direct assessee to
suitably amend Form No. 35 in the name of new entity or
alternatively file a fresh Form No. 35 which shall be taken up by Ld.

CIT(A) on merits. However, the concession so granted to the



assessee would come at a cost of Rs.10,000/- which shall be
deposited by the assessee in Prime Minister National Relief Fund
within 15 days of receipt of this order. The proof of the same shall
be submitted before the registry as well as before Ld. CIT(A) and
the same shall enable Ld. CIT(A) to proceed for adjudication of
appeal on merits.

8. The appeal stand partly allowed for statistical purposes in

terms of our above order.

Order pronounced on 25" January, 2021.
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